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Article 44: All the rights and freedoms recognized herein are 
equally guaranteed to male and female indigenous individuals.
Traditionally, in many Indigenous communities, Indigenous women and men had different 
roles, responsibilities and knowledges.1 Different roles do not mean inequality.2 Each 
were respected for their roles within the community. This has been recognized by 
international human rights bodies: “indigenous women make unique contributions and 
play fundamental roles within their families, their communities, their countries, as well as 
at the international level. Indigenous women are the guarantors of their culture.”3

The colonial process in Canada targeted the respect for and place of Indigenous women 
within their communities, creating an imbalance between men and women.4 Indigenous 
women continue to face violations of their human rights, not just as women, but also 
on the basis of sex, sexual orientation, race, language, cultural, religion and class.5 
Unfortunately, both Indigenous rights movements and women’s rights movements have 
failed to address the intersectional impacts: “both rights movements often require 
Indigenous women to make trade-offs (either as women or as Indigenous peoples) rather 
than make space for the more fully intersectional frameworks that Indigenous women 
have been lobbying for.”6 The implementation of the UN Declaration on the Rights 
of Indigenous Peoples (UNDRIP) must address the multiple ways Indigenous women 
experience violations of their rights. 
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UNDRIP references to Women

The UNDRIP has limited references to Indigenous women. Article 44 is the primary 
provision which ensures gender equality in the realization of Indigenous peoples’ rights. 
Additional references to Indigenous women only occur in provisions where special 
attention is required, thus leading to criticisms that the UNDRIP takes a deficit approach 
to Indigenous women. Therefore it is critical that article 44 be interpreted to ensure that 
each and every article of the UNDRIP is interpreted with a gendered lens. 

Article 44 was the least contentious provision of the UNDRIP during the negotiations.7 It 
was one of the first articles to have consensus (and remained so for many years).8 There 
are a few key components to article 44:

 •  relates every right in the UNDRIP; it is woven into, and must be influential in, the 
interpretation and application of each and every article in UNDRIP. 

 •  requires the equal realization of rights in the UNDRIP for Indigenous men and 
women.

 •  suggests individual level is where complaints under this provision are best 
implemented.9

Equality and Non-discrimination

The right to equality works alongside the right of non-discrimination, meaning that 
Indigenous women are not to be subjected to worse treatment because they are 
Indigenous women. The right to non-discrimination is explicitly set out in article 2.

The right to equality and non-discrimination protects against direct discrimination where 
one is explicitly treated different, as well as indirect discrimination where a practice 
that appears neutral has a disproportionate impact on Indigenous women, often due to 
structural biases. Indirect discrimination can also occur when all people or all women 
are treated the same, which leads to unequal results. Equality prohibits unintended 
discrimination, so there is no need to show an intention to discriminate, the focus of 
equality analysis is effect of the treatment. 

When article 44 speaks of equality, it is referencing substantive equality. Substantive 
equality focuses on achieving equal outcomes, which may require states to take positive 
action through legislative, administrative, and policy measures. This could include special 
protection measures such as affirmative action type policies, restructure institutions, 
perhaps even using public procurement policies to promote gender equality.10 
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Bringing a Gendered Lens

Working to bring a gender lens into the implementation of UNDRIP requires: 

 •  Moving away from a “gender neutral” approach as it may not address Indigenous 
women’s concerns and aspirations.  

 •  Considering how Indigenous women experience particular violations of each right 
guaranteed in the UNDRIP and develop implementation plans that account for those 
violations.

 •  Gathering disaggregated data to provide complete information on the different ways 
Indigenous women experience violations of their human rights

 •  Having equal access to land ownership, women’s empowerment and participation in 
public life, 

 •  Addressing stereotypes against Indigenous women. 

Article 44 and gender and sexual diversity: going forward, article 44 should also be 
interpreted to move beyond the male-female binary to better reflect and include 
diverse genders and gender identity and different gender expression. Article 44 
could also be further expanded in its interpretation to ensure protection of diverse 
sexualities and sexual orientations. 
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